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The zero tolerance policy’s most visible outcome was the mass separation of asylum-
seeking parents and children. The Trump administration’s ham-fisted effort to implement
the policy affected over 2,575 families in about 50 days. The nation was convulsed by
images of tearful children, the chain-link cages used to hold them at Border Patrol’s
temporary processing center in Texas, tent cities, pediatricians reporting on the conditions
in “tender age” detention centers for toddlers, as well as a leaked recording of young

children crying inconsolably for their parents.!

Family separations at the border have stopped for now, but may be replaced by something
just as severe: long-term incarceration of families awaiting adjudication of their asylum
claims. Meanwhile, effective, cheaper alternatives exist and have worked in the past yet the

Trump administration has curtailed their use.

WOLA's third and final report in this border series will discuss U.S. authorities’ severe
disregard for human rights, and for migrants’ humanity and dignity, before, during, and in
the chaotic aftermath of the 50 days during which family
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thousands of children from their parents. We witnessed a clear and indelible departure from
long-held U.S. values. But even as we seek to draw lessons and avoid repetition, the path to
reunification for hundreds of families remains unclear. While U.S. authorities are no longer
separating families at the border as a policy, this report outlines the ramifications of mass

family detention in place of family separation.

The wave of family separations resulted directly from the zero-tolerance policy, because
when parents are charged with a criminal offense (in this case “improper entry” at the
border), held pending trial, or serving time in prison, they cannot be detained with their
children. After release from the criminal justice system, most families persisted in seeking
asylum in the United States, although hundreds of parents desisted from their claims and
were deported back to Central America believing that this would be the fastest way to be
reunited with their children. The Trump administration has sought the ability to keep entire
families in immigration detention while they await decisions on their asylum cases. So far,
that cannot happen: current jurisprudence, by way of the 1997 Flores Settlement setting

“the best interest of the child” as the standard, prohibits holding children in detention for



more than 20 days, even with their parents. Flores, which continues to be upheld in U.S.

courts, serves as the strongest existing safeguard against widespread family detention.

Between the onset of zero tolerance and a June 20 White House executive order
suspending family separations, over 2,500 children were taken away from their parents and
treated as though they had arrived as unaccompanied minors: placed in shelters or foster
homes by the Office of Refugee Resettlement (ORR, part of the Department of Health and
Human Services). Unaccompanied minors tend to remain in HHS shelter custody for an
average of 57 days, after which more than 90 percent are placed with a relative living in the
United States.? (Finding relatives has become more difficult, however, because new
regulations require those relatives to be fingerprinted, and for that information to be
shared with the Department of Homeland Security. Relatives who are undocumented are
unlikely to risk exposure.?)
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Faced with an outcry from former first ladies, evangelical leaders, some Republican
senators, U.S. airlines refusing to transport the children, and other quarters, the Trump
administration was forced to back down. All along, the Administration's rationale and

messaging about the family separation policy were mixed, confused and lacked credibility.

Chief of Staff John Kelly set the stage with a May 11 National Public Radio interview that

went badly off the rails (our emphasis):

NPR: Even though people say that's cruel and heartless to take a mother away from
her children?

Kelly:  wouldn’t put it quite that way. The children will be taken care of—put into
foster care or whatever. But the big point is they elected to come illegally into the
United States and this is a technique that no one hopes will be used extensively or

for very long.*



President Trump several times sought to blame the situation on Democrats, falsely insisting
that he was enforcing a law that the minority party enacted. Some portrayed family
separation as an effort to implement the letter of the law: “It appears our critics want a two
tier legal system.... No jail because they have a family, no criminal consequences if they have
children,” Homeland Security Secretary Kirstjen Nielsen said on a late-May visit to Arizona.
“I'm here to tell you differently.”> Added Attorney-General Sessions on June 5, “You can’t
be giving immunity to people who bring children with them recklessly and improperly and

illegally.”®

By mid-June, as outrage mounted, messaging fell apart. Nielsen incredibly told the world on
Twitter, “We do not have a policy of separating families at the border. Period.”” Sessions
resorted to a questionable reading of scripture, invoking Apostle Paul’s “clear and wise

command in Romans 13 to obey the laws of the government.”®
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2,575 Children

While family separations occurred on a sporadic basis during the Obama and previous
administrations, in 2017 the new Trump administration made clear that it was considering
the practice as part of its planned crackdown on immigration, both legal and
undocumented. During the fall of 2017, Customs and Border Protection (CBP) and the
Justice Department began prosecuting parents and removing their children on a pilot basis
in Texas’s Rio Grande Valley and El Paso sectors. Between 700 and 1,800 families were

separated in the pre-zero tolerance period.!

About 50 days transpired between the effective launch of zero tolerance (May 5, 2018) and
President Trump’s June 20 executive order calling a temporary halt to family separations.
During those 50 days, U.S. authorities separated 2,575 children from their parents,
according to a June 23 DHS statement.*? That is 51.5 children per day, more than two
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per hour. However, this figure is only a portion of the border-wide number of children
separated because it does not account for children who were separated before zero
tolerance went into effect. Indeed, court documents would later find 2,614 separated
children in ORR custody, in addition to 538 who were still in CBP custody on June 20, not
yet turned over to ORR as unaccompanied children, meaning that over 3,000 children had

been separated in total.*?
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Most of the 538 who were in CBP custody at the time the Trump Administration called a
halt to separations were quickly reunited with their parents.!* The rest, though, were in
HHS custody. Some had been without their parents for weeks or months. As discussed
below, reuniting them with their parents proved to be a process fraught with obstacles,
ranging from bureaucracy to incompetence to lack of human empathy, and carried forward

only under heavy pressure from the judicial branch of government.

Court documents reveal that 63 of the separated children were under the age of five,
including infants, although Border Patrol's Rio Grande Valley Sector at some point adjusted
its enforcement to stop separating children of that age.'® Border Patrol management in
that sector denies an allegation, reported by an immigration lawyer to CNN, that agents
took a feeding baby from its mother’s breast; lawyers from the Texas Civil Rights Project
stand by the story.*®

This accounting from DHS is only a portion of the children border-wide who could have
been separated from their parents during this period. In mid-June, Rio Grande Valley

Border Patrol Sector Chief Manuel Padilla told The Washington Post that his agents were



turning over “about half” of parents for prosecution, due to capacity issues in the federal
judicial system. “We are trying to build to 100 percent prosecution of everybody that is
eligible,” the Chief told the Post. “We are not there yet, but that is our intent.”*’

During their June visit to the Yuma and Tucson sectors, WOLA staff found that families
were being separated there, too. This was almost certainly happening in less than half of
cases, though. Alternatives to detention, like release with a GPS-enabled ankle bracelet,
appeared to be more common. As noted in our previous report on zero tolerance, Arizona’s
courts were already near capacity due to years of Operation Streamline, which was a policy
that led to the criminal prosecution of most individuals who crossed the border improperly.

Zero tolerance in the Yuma and Tucson sectors meant that some separated parents were
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